
GOVERNMENT O F  THE DISTRICT O F  COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appl ica t ion  No. 13515, of John Dashtara ,  pursuant  t o  Sub-sect ion 
8207.2 of t h e  Zoning Regula t ions ,  f o r  a  s p e c i a l  except ion  under 
Sub-sect ion 7104.2 t o  modify cond i t i on  No. 4  o f  BZA Order No. 
13055, i s s u e d  February 4 ,  1980, t o  extend t h e  hours of o p e r a t i o n  
of a  family  amusement c e n t e r  t o  midnight each n i g h t  i n  a  C-2-A 
D i s t r i c t  a t  t h e  premises 3255 M S t r e e t ,  N W . ,  (Square 1207, Lot 839) . 
HEARING DATE: J u l y  1 5 ,  1981 
DECISION DATE: September 2 ,  1981 

FINDINGS OF FACT: 

1. The s u b j e c t  p rope r ty  i s  l o c a t e d  on the  n o r t h  s i d e  of M 
S t r e e t ,  between Potomac S t r e e t  and Wisconsin Avenue, N . W . ,  and i s  
known as  3255 M S t r e e t ,  N . W .  The p r o p e r t y  i s  i n  Georgetown and i s  
i n  a  D/C-2-A D i s t r i c t .  

2 .  The s i t e  i s  3,190 square  f e e t  i n  a r e a  and i s  improved w i t h  
a  s i n g l e - s t o r y  b u i l d i n g .  A p u b l i c  a l l e y  ad jo ins  t h e  b u i l d i n g  a t  t h e  
r e a r  of t h e  s u b j e c t  s i t e ,  b u t  i s  a c c e s s i b l e  only by emergency e g r e s s  
from t h e  s t r u c t u r e .  

3 .  On February 4 ,  1980, t h e  Board of  Zoning Adjustment i s s u e d  
an Order i n  Appl ica t ion  No. 13055 g r a n t i n g  t h e  a p p l i c a n t  h e r e i n  a  
s p e c i a l  except ion  under Sub-sec t ion  7104.2 of t h e  Zoning Regulat ions  
t o  change a  non-conforming use  from a  s e x u a l l y  o r i e n t e d  bus ines s  
e s t ab l i shmen t  t o  a  family  amusement c e n t e r .  One of  t h e  cond i t i ons  i n  
t h e  Board 's  Order was t h a t  t h e  hours of  o p e r a t i o n  of  t h e  c e n t e r  n o t  
exceed 10 a.m. t o  10 p.m. from Monday through Sa turday ,  and 1 p.m. 
t o  9  p.m. on Sunday. The a p p l i c a n t  i s  now seek ing  a  mod i f i ca t ion  of  
t h a t  cond i t i on  i n  o r d e r  t o  o p e r a t e  t h e  c e n t e r  u n t i l  12 midnight on a l l  
n i g h t s .  No o t h e r  changes t o  t h e  s u b j e c t  s i t e  o r  i t s  manner of opera-  
t i o n  approved by t h e  Board i n  Appl ica t ion  No. 13055 a r e  sought by 
t h i s  a p p l i c a t i o n .  

4 .  The r e s t r i c t i o n  of  hours of ope ra t ion  and l i m i t a t i o n  on ages 
of persons  u s i n g  t h e  f a c i l i t y  were imposed by t h e  Board i n  t h e  p r i o r  
Order based on t h e  a p p l i c a n t ' s  p r o f e r r e d  d e s c r i p t i o n  of t h e  f a c i l i t y  
a s  a  "family" amusement c e n t e r  des igned t o  a t t r a c t  c l i e n t e l e  of  a l l  
ages .  

5 .  Sec t ion  7109 of t h e  Zoning Regulat ions  r e q u i r e s  adherence 
by t h e  Board t o  c e r t a i n  p rov i s ions  when cons ider ing  cases  involv ing  
changes o r  ex tens ions  of  non-conforming u s e s .  
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The Board s p e c i f i c a l l y  concluded i n  i t s  Order i n  Application No. 
13055 t h a t  t h e  app l i can t  had s u b s t a n t i a l l y  complied with Sect ion 
7109. S p e c i f i c a l l y ,  the  Board concluded t h a t  the  proposed use i s  
a  neighborhood f a c i l i t y ,  t h a t  i t  w i l l n o t  be ob jec t ionab le ,  t h a t  
i t  w i l l  no t  adversely a f f e c t  the  present  cha rac te r  o r  f u t u r e  
development of the  neighborhood, and t h a t  the  a r c h i t e c t u r e ,  s igns  
and soundproofing of the  use a r e  adequate and no parking need be 
requi red .  There was no evidence adduced i n  t h i s  app l i ca t ion  No. 
13515 t o  i n d i c a t e  a  change i n  condi t ions warrant ing r e v e r s a l  of the  
Board's previous f indings  and conclusions i n  t h a t  regard .  Testimony 
was given complaining of the  adverse e f f e c t  of drunken o r  rowdy 
behavior and noise  generated by the  M S t r e e t  commercial co r r idor  on 
neighboring r e s i d e n t i a l  a r e a s .  However, the  witness  could no t  a t t r i -  
bute any of t h e  noise  t o  t h i s  f a c i l i t y .  There i s  v i r t u a l l y  no sound 
t ransmi t ted  from the  games t o  the  ou t s ide  by v i r t u e  of t h e  double 
en t ry  door design of t h i s  f a c i l i t y .  A l e t t e r  from the  owner of a  
r e s i d e n t i a l  property loca ted  i n  a  commercial d i s t r i c t  s i m i l a r l y  com- 
p la ined  of genera l  no i se  and rowdy behavior and l i t t e r i n g  of the  a l l e y  
t o  the  r e a r  of the  s i t e  wi th  broken beer  b o t t l e s  emanating from M 
S t r e e t .  No a l c o h o l i c  beverages and no e a t i n g  o r  dr inking of any kind 
a r e  allowed a t  t h i s  f a c i l i t y .  No convenient access may be had t o  the  
r e a r  a l l e y  from the  v i c i n i t y  of t h i s  f a c i l i t y  s ince  t h e  a l l e y  entrance 
l i e s  s e v e r a l  hundred f e e t  away around t h e  c o m e r  on Potomac S t r e e t .  
The Board f inds  no probat ive evidence t h a t  the  sub jec t  f a c i l i t y  has 
caused any problems s ince  i t  has been i n  opera t ion .  

6 .  The sub jec t  s i t e  i s  i n  an a r e a  of Georgetown where t h e r e  i s  
s u b s t a n t i a l  pedes t r i an  t r a f f i c .  Surrounding uses include parking l o t s ,  
r e s t a u r a n t s  and b a r s ,  ca fes ,  a  sandwich shop and d e l i ,  record s t o r e s ,  
hardware s t o r e s ,  dry c l eaners ,  discount and designer  c lo th ing  and 
shoe s t o r e s ,  hardware s t o r e s ,  s t a t i o n e r s ,  carpe t  s t o r e ,  and o the r  uses .  
The family amusement cen te r  provides enter tainment  t o  pedes t r ians  
drawn t o  t h i s  a r e a  by neighboring uses .  Mechanical r i d e s  and e lec -  
t r o n i c  games a r e  provided f o r  a l l  age groups, but the  primary patrons 
a r e  o lde r  teenagers and a d u l t s .  Uniformed personnel ,  providing enforce 
ment of s t r i c t  house r u l e s  p roh ib i t ing  e a t i n g ,  dr inking,  smoking and 
d i s rup t ive  behavior or  abusive language, a r e  on duty during a l l  hours 
of opera t ion .  There i s  no evidence i n  the  record t o  i n d i c a t e  t h a t  any 
of the  condi t ions of t h e  Board's previous order  have no t  been adhered 
t o  by the  appl icant  s ince  opera t ion  commenced i n  May of 1980. 

7 .  Numerous l e t t e r s  of support  from surrounding merchants and 
o the r s  i n d i c a t i n g  the  compat ib i l i ty  of t h e  use w i t h  t h e  present  
cha rac te r  and f u t u r e  development p o t e n t i a l  of t h e  neighborhood were 
submitted i n  Applicat ion No. 13055 as  we l l  as i n  the  sub jec t  appl ica-  
t i o n .  I n  the  cu r ren t  app l i ca t ion ,  the owners of both p roper t i e s  
abu t t ing  t h i s  f a c i l i t y  supported the  request  t o  extend the  hours of 
opera t ions .  
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8 .  The appl icant  t e s t i f i e d  t h a t  i t  knew of no previous com- 
p l a i n t s  as  t o  the na ture  of i t s  ope ra t ion ,  nor of any 
cr iminal  a c t i v i t y  i n s i d e  t h e  f a c i l i t y  amongst o r  aga ins t  pa t rons .  

9. Persons previously opposed t o  the  i n i t i a l  reques t  f o r  
s p e c i a l  exception r e l i e f ,  including one of the  abu t t ing  owners and 
the  Business and Profess ional  Association of Georgetown, now have 
no objec t ion  t o  continueduse of the  f a c i l i t y  a t  extended hours of 
operat ion because the  well-managed na tu re  of t h e  operat ion of t h e  
f a c i l i t y  has now been proven. 

10. Many of the  uses surrounding the  sub jec t  s i t e  have l a t e  
hours of opera t ion .  Many of the  bars  and lounges i n  the  immediate 
a r e a  s t a y  open u n t i l  midnight o r  2 a.m. o r  3  a.m. Many r e t a i l  shops 
and most r e s t a u r a n t s  i n  the immediate a rea  of the  sub jec t  s i t e  a r e  
open u n t i l  midnight. Bars and lounges containing e l e c t r o n i c  games 
a r e  not  l imi ted  i n  t h e i r  hours of opera t ion .  

11. The surrounding businessesdo not  pr imar i ly  a t t r a c t  "famil ies"  
with ch i ld ren .  The hours of operat ion of the  subjec t  f a c i l i t y  must 
be designed with t h e  average c l i e n t e l e  proposed by the  app l i can t  i n  
mind. 

1 2 .  The Off ice  of Planning and Development recommended t h a t  the 
requested r e l i e f  be granted .  The OPD found no i n d i c a t i o n  t h a t  extend- 
ing  the  hours of operat ion would have any de le te r ious  e f f e c t  on neigh- 
boring uses .  The OPD noted on the  bas i s  of r e p o r t s  from the  Metropoli- 
t a n  Po l i ce  t h a t  t h i s  f a c i l i t y  had the  l e a s t  number of repor ted  d i s t u r -  
bances occurr ing i n  i t s  environs of any i n  t h i s  block of M S t r e e t  i n  
1980. The Board concurs i n  the  findingsand recommendation of the  OPD 
except a s  q u a l i f i e d  below as  t o  the hours of operat ion f o r  Sundays. 

13.  Advisory Neighborhood Commission - 3A, by l e t t e r  of Ju ly  9,  
1981, voted not  t o  oppose t h i s  app l i ca t ion  al though i t  was concerned 
about the  i n t e n s i f i c a t i o n  of a  continuing non-conforming use .  

14.  A p e t i t i o n  signed by e ighty  r e s i d e n t i a l  property owners was 
submitted i n  opposi t ion t o  the  requested r e l i e f  on the  b a s i s  t h a t  
extension of t h e  hours would tend t o  increase  the  adverse impact on 
the  a rea  r e s iden t s  of noise  and d i s r u p t i v e  behavior of persons pa t ro-  
n iz ing  commercial uses  along M S t r e e t .  As noted i n  Finding of Fact 
No. 4,  t h e r e  was no d i r e c t  evidence t h a t  such adverse e f f e c t s  a r e  
a t t r i b u t a b l e  t o  the  operat ion of t h i s  f a c i l i t y  which does no t  allow 
drinking on the  premises.  
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CONCLUSIONS OF LAW AND OPINION: - 

This Board has j u r i s d i c t i o n  t o  g ran t  t h e  requested r e l i e f  as  
a s p e c i a l  exception pursuant t o  Sub-sections 8207.2 and 7104.2 of 
the  Zoning Regulations.  No variances of any type a r e  r equ i red .  

I n  exerc is ing  t h e  au thor i ty  under Sub-section 7104.2, the  Board 
i s  con t ro l l ed  by the  provis ions of Sect ion 7109. As more s p e c i f i -  
c a l l y  s e t  f o r t h  i n  the  Board's Order i n  Applicat ion No. 13055, the  
Board concludes t h a t  the  appl icant  has subs t a n t i a l l y  complied with 
the  requirements of Sect ion 7109. The use i s  a neighborhood f a c i l i t y  
pursuant t o  Sub-paragraph 7109.1111. Extension of the  hours of opera- 
t i o n  of a previously approved use ,  a s  h e r e i n a f t e r  q u a l i f i e d ,  w i l l  no t  
be objec t ionable  pursuant to  Sub-paragraph 7109.1112, based on t h e  
weight of t h e  evidence.  The proposed extension of hours of operat ion 
of the  use w i l l  no t  a f f e c t  adversely t h e  p resen t  charac ter  o r  f u t u r e  
development of the  neighborhood pursuant t o  Sub-paragraph 7109.112. 
There i s  no evidence t o  r equ i re  modif icat ion of the  Board's previous 
conclusions t h a t  the  a r c h i t e c t u r e ,  s igns  and sound-proofing of the  use 
a r e  adequate,  and t h a t  no parking need be provided pursuant t o  Sub- 
sec t ion  7109.12. The Board f u r t h e r  concludes t h a t  Sub-paragraph 
7109.113 i s  no t  appl icable  t o  the  i n s t a n t  app l i ca t ion  inasmuch as  the  
proposed use i s  a commercial one i n  a commercial D i s t r i c t .  

The Board f u r t h e r  concludes t h a t  with reference  t o  Sect ion 8207.2, 
based on the  e n t i r e  record ,  the  r e l i e f  sought i s  i n  harmony wi th  t h e  
genera l  i n t e n t  and purposes of the  Zoning Regulations and w i l l  no t  
tend t o  a f f e c t  adversely the  use of the  neighboring proper ty .  Accord- 
i n g l y ,  i t  i s  ORDERED t h a t  the  app l i ca t ion  i s  GRANTED SUBJECT t o  the  
C O N D I T I O N  t h a t  the hours of opera t ion  from Monday through Saturday 
be extended t o  midnight. The reques t  t o  extend the  hours of operat ion 
on Sunday i s  D E N I E D .  I n  a l l  o the r  r e s p e c t s ,  t he  condi t ions contained 
i n  the  previous BZA Order No. 13055, dated February 4 ,  1980,are  t o  
remain i n  f u l l  force  and e f f e c t .  

VOTE: 4-1 (Lindsley Williams, William F. McIntosh, Charles R .  Norris 
and Connie Fortune i n  FAVOR; Douglas J .  Pat ton  OPPOSED). 

ATTESTED BY: 
STEVEN E .  SHER 
Executive Director  

FINAL DATE OF ORDER: l a  KO\ /  1981 
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UNDER S U B - S E C T I O N  8 2 0 4 . 3  O F  THE ZONING REGULATIONS "NO D E C I S I O N  OR 
ORDER O F  THE BOARD SHALL TAKE E F F E C T  U N T I L  T E N  DAYS A F T E R  HAVING 
BECOME F I N A L  PURSUANT TO THE SUPPLEMENTAL RULES O F  P R A C T I C E  AND 
PROCEDURE BEFORE THE BOARD O F  ZONING ADJUSTMENT."  

T H I S  ORDER O F  THE BOARD I S  V A L I D  F O R  A P E R I O D  O F  S I X  MONTHS A F T E R  
THE E F F E C T I V E  DATE O F  T H I S  ORDER, UNLESS W I T H I N  SUCH P E R I O D  AN 
A P P L I C A T I O N  F O R  A B U I L D I N G  P E R M I T  O R  C E R T I F I C A T E  O F  OCCUPANCY I S  
F I L E D  W I T H  THE DEPARTMENT O F  L I C E N S E S ,  I N V E S T I G A T I O N S ,  AND I N S P E C T I O N S .  


